The unsuccessful candidates who were supported by the applicant were acknowledged by the respondent's spokesman as "excellent in terms of technical experience". The answering affidavit records that "there is no dispute that the candidates represented by the applicant are fit and proper and appropriately qualified persons". 4 The applicant alleged that there are suggestions in the respondent's papers referring to press releases and statements of a "balance" which needed to be struck between potential candidates. That, according to the applicants, suggests that section 174 (2) of the Constitution 5 could have influenced the respondents' recommendation criteria. 6 In terms of the abovementioned section, the Judicial Service Commission has to take into account the need for the judiciary to reflect broadly the racial and gender composition of South Africa when judicial officers are appointed.
The Court held that the failure of the respondents to fill the two remaining vacancies was unconstitutional and unlawful and fell to be set aside. Court further held that there was no reason why the respondent could not provide reasons for its failure to fill the remaining two vacancies. The matter went on appeal to the Supreme Court of Appeal, which also held that the failure to fill the remaining two vacancies was irrational and unlawful. (a) Applicability of the rule of law principle
One of the aspects of the rule of law is the principle of legality, which expresses the fundamental idea that the exercise of public power is legitimate only when lawful. 7 In this context the Court first stated that the body exercising the public power must not exercise any power that is beyond that conferred upon it by the law. 8 Secondly, the Court held that the exercise of public power must not be arbitrary, but rational. The authority found in the case of Pharmaceutical Manufacturers Association 9 was relied on where it was held that it is a requirement of the rule of law that the exercise of public power by public functionaries should not be arbitrary. A decision is rational if it is rationally In order to assess whether a public functionary has exercised public functions in a rational and non-arbitrary manner, it is required of such a functionary to exercise such functions in an open and accountable manner.
The Court stated that section 195 of the Constitution requires that public administration be governed inter alia by "the democratic values and principles enshrined in the Constitution," including the principles that public functionaries must be "accountable" and that "transparency must be fostered".
14 It was stressed that the Judicial Service Commission as a public body created to serve the public's interest must perform its functions openly and transparently. Such a requirement is consistent with a culture of justification which signals a decided rejection of past odious laws, policies and practices.
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The transparent exercise of public functions goes hand in hand with the constitutional right of access to information. speculation that perhaps only executive-minded candidates will be recommended for judicial appointment.
Lessons to be learned
No public functionary is immune to the Constitution and most importantly to the principle of the rule of law. Every organ of state exercises its powers in terms of the Constitution, and is therefore automatically bound by the Bill of Rights and in this case, the duty to render just administrative action. The applicant's right to administrative justice was infringed in this case as it were not provided with reasons.
Such reasons would have enabled the applicant to evaluate whether or not its application had been carefully considered by the Judicial Service Commission.
Openness is an essential element that is required when state organs render public functions. In this case the Judicial Service Commission had to clearly indicate the criteria that it had followed when making its recommendations.
The Judicial Service Commission's main function is to make recommendations of appropriate and qualified candidates for judicial appointment. That is the power that it has been granted in terms of the Constitution. Its failure to make further recommendations when qualified candidates were available raises the question as to whether their decision was rational. What was the Judicial Service Commission seeking to achieve when it failed to make the recommendations? The failure of the Judicial Service Commission to provide reasons for its conduct created a reasonable impression that their decision not to make any judicial recommendations was indeed irrational. The important lesson to be learned is that applicants will have the right to have the Judicial Service Commission's conduct reviewed if such conduct is thought to be irrational and thus against constitutional principles.
The ruling of the Cape Bar Council case serves as a good example that illustrates how any public functionary is subject to constitutional control when rendering public services. Such control is essential in order to ensure that the abuse of power does not take place and that the community benefits from public services.
The Judicial Service Commission should take into account that its conduct when performing its constitutionally mandated tasks should at all times comply with the principle of the rule of law, as well as the principles of openness and accountability. 
